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Federal Court Findsthat Discrimination Laws Apply to Protect Employeefrom
Harassment by an Independent Contractor

By: Joette S. Doran, Esq.

With few exceptions employment lag/apply only toemployees andot to indepexdent
contractors. Federal and state laws vagarding the deria to legaill determne whether an
individual is considezd an indepndentcontractor or employee. Generdly, an independent
contractor is an individuathat performs services fe fran the diretion and contol by the
company wih regad to both the manner andhethodthat the wak is peformed. Becaug the
designaion of an individudas independat contact has significant legaconsegiences fo the
individual and thebusiness, e relatonship shaild be caefully analyzed and a etract shauld be
prepared which dails the termsf the relationgp.

The aterninationisimportan shceunike an enpbyee, anindep@&dent corractor § not
eligible for overtine pay benéts, unerploymen or workers’ compenstion keneits. Moreoer,
an ind@endent contractor is exempdr protection under the federaldastate laws that protect
empoyees ganst dscriminaton. Theseaws ncude Tile VI (race, cobr, reigion, s& or
nationd origin), the AgeDiscrimination in Enployment Act( 40 yeas of ageand olde) andthe
Americars wih Disalilities Act. Howeer,recatly an lllinois FeleralCourt rdedthat potecton
againstworkplace haassmentunder Title VII did apply tohold a canpany liable for theactions
of its independentcontractor where he compay knew orshould hae known of the harassment
by the hdependent contact agsiits empiyee.

In Dunn v. Washington County Hospjtéd541277 deéded Novenberl7, 205)the Th
Circuit Court of Appeal held that the eployer was respoiide for the protection of its own
employees anthe designation of an individual asmindependeat contractor was irrelevant if the
employer &iled to respond tachie complaits of the employee. This recent demisieiterates a
now long standaig opinon of the United States Supreme Court winiatined themportance
for enployers to hag a writen polcy aginst harasmemnwhidh isdistrbuted to dlenployees.
Thepolcy shout informthe endoyee & to wiat comstitutesillegaldiscrminaton aml where to
make a complint ifthey are a ¢tim of dscrimnation or harassemt whether byrather
employee, indpendat contractor or cusbmer. Importantly, once he employer kows d the
harassmentit has alegal duy to stop the behavior For additional informatian regading
dicriminaton, peasevisit our webste at wwv.joettedora.com

*This article is not intended as legal advice. You should conghltaw attorney for individual
advice regarding your awsituation.
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