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Recent Developmentsin Employment L aw

By: Joette S. Doran, Esq.

7" Circuit Federal Court FindsEmployer Liable Under Title VII for
Discriminatory A ctions of an Independent Contractor

The 7th Circuit Courof Appeals receht found that wherehie employer knew or
should have known ohe harassment by thedependent contcéor againsits employe,
the employer was respdhke for he employee’s prettion from workpdce harassment
under Title VII. Dunn v. Washington County Hospit429 F.3d 68 (7" Cir. 2005).

In Dunn, the Plaintiff, a mirse, filed suit gainst her emjpyer Washington @unty
Hospital claming that is independent coractor, Dr. Thomas Coy, head olbstetricand
emergency services harassesl im violation of Title VII of the Civil Rights Act of 1964.
Proceeding ag it were a tor action, he distri¢ court reasortethat since Coy was an
independent catmactor, the Hospital could nde liable under on principled oespondeat
superiorfor intentional torts he canmitted against tke plaintiff; consequently, the judye
incorrecty found that the Hosfil could not beiable under Tie VII either. While he
district court assumed thdte plaintiff encountered discrimiraay working conditions,
summary judgment was emed for the Hospal findingthat Dr. Coy was not one of the
Hospital’s empdyees. The court reased that Dr. Coy had sfgirivileges, which he
used to furnis medical ser¢es diredy to patiens. The Hospital threfore could not
control his conduct and thus, the Hospital was not liable for hisrect

Relying on the Gpreme Court decisn in Burlington Industries, Irt. v. Ellerth

524 U.S.
742 (1998), andraragher v. Boca Ratqrb24 U.S. 775 (1998), th&" Circuit sated that
an employer is answdrke under Tite VII for “its own deeds-and this so everfithe
person vho takes suposedly dscriminatory ation is on thepayroll. Anemployer is
responsiblefor every “tangible enployment action” (hring, firing, promaion or its
absence, wage sitg, and theike) plus ay other discminatory tem or condition of
employment thathte employer fad to take easonable care prevent oredress. When a
supervior caues the wjectionable canduct, proof of reasorable cae is an &irmative
defense; othevrise the plaintf bears he burden of showing théhe employer kew of
the problem(usually thaigh not alvays this requres the emplgee to shav that a
complaint was made) andat the employer dinot act reasonapto equalize worikg
condition oncetihad knowledge.”

As such, becauseabhility is direct rater than deriative, he appellate cotfound
that it males no differencevhether the person whose siare complained a$ an
employee independent coattor or forthat mattea customer. ThBunn court stagd,



“the ability to contol the actor plays no role. Employees are not puppets on strings,
employers have ansanal of incentes and sanmns (includng discharg) that can be
applied to afct conduct. ts is the us (or failue to use) these dpnhs that ma&s an
employer responBle and in thisespect independenbntractors i@ no differenthan
employees.”

Relying theRestatement (2d) @&fgency88 213(d, the court steed, “indeed,it
makes no dference whether the ator is huma. Suppos a patient keppa macawin his
room, that tke bird bit andscratched wmen bu not men, ad that the Hspital did
nothing. The Hospdtl would be responsiblfor the decisn to expose women to the
working conditons affectd by the macaw, even thdughe bird (a) was n@n employee,
and (b) could not be controlled by reasaning or sarctions. It would be the Hospital's
responsibilityto protect its ferale employes by exluding the ofending bird fram its
premises. Thissi by the way, the norm ofreict liablity in private lav as well: a person
"can be subjecobtliability for harm reslting from his conduct ihe is neglient or
recklessn permittng, or failng to preent, neglgent or othetortious condutcby
persons, whether or nbis servarg or agentsypon premises or witinstrumentaties
under his control

Finding thatthe plaintif stated a alid cause of awin for gendediscriminaion
under Title Vllagainstlie Hospital fortie actions ofts independent coractor, ther™
Circuit reversed the distt court’s rulingin favor of the Hospital and remanded the case
back to tre district wurt for decisionas to whether “Coy’s conduct was severesnough
(and the Hospital’s respaose feeble Bough) to jusify liability, and if material facts are in
dispute a tal must be hel.”

The Dunndecision reeratestie now long standingpinion of the Ungd States
Supreme Court ikllerth and Faragherwhich outlined the inportance fo employes to
have a writta policy agaiast harassmenthich is distibuted to allemployees. The
policy should inform the mployee as to wat constitutes illegal discrimination and where
to make a complat if they ae a victm of discrimnation or harassent whether by
another employee, inckependen contractor o customer. @ce the erployee canplains, it
becomes necessary fittre employer to dand stop the hassing conduand not
retaliate against themployeefor voicing the conplaint. If the enployer fails to
appropriatéy respondto an emplgee compaint, the empoyer may ke subject to
liability. To the contrary,fithe policy is properly prepared and distribdito employees,
in some situations, the anti-harassmpolicy can be used toedend the employer tere
the employee pursuesclaim for haassment but f&s to infom the employer ofhie
complaint as directed by theolicy.

Providingemployee traimg is an anothezxcellent way to edutaemployees as
to the prowions of the amharassmenpolicy. An indvidual knowlelgeable aboute



laws againsharassment and disminaton should trainlhemployeesncluding
supervisors ashe provisionsof the policyincluding the lgal definition of larassment,
discriminaton and retaktion. The traiing should ao include a diussion of the
written polcy, advice to mployees regaling the compliamt process and asrance that
the complaint wilbe invesigated withoufear of rethation. The trainingshould include
both identiying the disriminatoy behavior and irisuction b those charged witthe
duty to conduct a propemvestgation and totep the disaminatory or haassing
conduct.

Joette S. Doran of Joette SDoran & Associates?.C., Hoffman Estatespncentrates her
practice in mmployment law. Shesithe past Chawof the Employment Law Commeée

for the Northwest Sburban Bar Associmin. Joette @&n be reached at

joette@j oettedor an.com.
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