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Employment Law
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[llinois Wage Payment and Collection Act-Employ ment Contract or Agreement

The llinoisWage Pament andCollectionAct (Act), 820 ILCS 115/52005) provides
that "every employer shall pay the final compenstion of separated empgoyees in full, at the time
of separation, ipossib¢, but in no casater than the next regqukadchedwdd paydayor such
employee.'820 ILCS 115/52005). The Act defines "finebmpensation" as "wages, salaries,
earned commsbns, earned bonuses, and ttmnatary equivant of earnedacation and earned
holidays, and anyther compensation owed the eaygle bythe emplogr pursuant to an
empbynment contratcor agreemant betwen the Zarties’ (Emplasisadded.B20 ILCS 115/2
(2005). The issue bwhat constitutes an enforeable “employmentontract or ageement
between 2 parties” under the Ad was recently addressel by the First District Appellate Court in
Zabirsky v. Géber Group, Ing. 347 Il App. 3d 23, 807 N.E.2d 6® (1*. District 2004) and by
the Seond District Appellate Court in Landes-Scdi v. Corporge Ofice Sgtemsinc., 365 Il
App. 3d 180, 827 N.E. 2d051 (2 Dist. 2@5).

In Zabirsky, the plaitiff claimed that hisdrmer empyer owed hima bonus based on aral
agreement. The matter wewta jury trial where the platiff testified that he worked the first
guarte of 1990 pusuant to anoralagreenern that déerdans woutl payhim a lonusbagd upn
a mutudly agreedupon famula. The cout found tha the plaintiff's trial tesimony was sufficient
to establish his righto the bonusunder he Act, as well asa the amountof the bonus,and
dekendntsliability. The tid court roted tlat athoudn there vas smecontarytestimory & to

wheherthe greenent exsted or vinetler the phintiff conplied with the terns ofthe greenent,
it was for the trier ofdct to evaluate the credibyi of the witnesseand weigthe evideoe. On
appal, the Defendants agued that tle trial ourt slouldhawe grated a drected erdct or
judgmen notwithstanding theerdict because thegphtiff failed to prove the existence afi
enbrcedle cortract br a lmnusas rgured wnde theAct. Spedicaly, thedekEndnts
contended hat the plaintiff failed tosufficiently identify the @arties or erms of he contact, and
failed to show lhat the contractomplied wih the statug of frauds.

In evaluaing whethe the plaintiff had presental evidenceof an enfaceable greementunder he
Act, the caurt found that is wa necessg to constue the languag of the Act. Paricularly, the
court found that, “The Act spewély dates that an employerahpay the erployee s earned
bonus owd "pursuat to an employmert contract or agreeznt betwen the Zarties'
(Emplasisadded.B20 ILCS 115/2West 1994). Citing Bkck’'s Law Dctionary and the
Restatement (Second) of Contracts, the coureédtdAn "agreemnt” is broader than a contract
and requires oypla maifestation of mutualssent on the part of two or more persons; parties
may ener into an"agreement wit hout the formalities and acompanying lgjal protections o a
contract. Black's Law Dictonary 35 (abidged 5h ed. 198); Resatenent Secod) of Gontracts
83, Comment &gt 13 (1981).”

Accordingy, theZabirsky court rejeted the eployers contetion thd the Act dbws reovery
of an arned bnus uder the At onlyif the erployee has vald erforcealte cortract. The court



found that the empYers readig of the Act is counter to the lstative intent of the Act
demonstrated by the words of thet Aself snce the At provides an eptoyee wih remedies
more expange than a coman law breaclof contract action when it uses thierds
"empoymert contract or agreesnt.” (Enphass added.820 ILCS 115/ZWest1994). The
court reasonedthat “to require an employeed have avalid, enfoceable catract befare invoking
the Act would render the Act sunghge.”

The Zabirsky holding was recentlselied on to supporthe plaintifs complant for unpaid wages
under he Act in Landers-Scelfo v. CorporatOffice Systemdnc., 365 Ill. App. 3d 1060, 827
N.E. 2d 1051 (2 Dist. 2005). In Landers-Scelfo, the plaitiff contended that the trial court erred
in dismssing the count ofen complait asking ér unpaid wages under theagé Collecton Act
against defndant, SynergyThe plantiff clamed that each deidant wasdble to her for sab
commessions that she eaed whié working as an aoant executive for COS. Shéegled that
she was hird as an aoount executve in Octdoer 200 and déendantsagrea to pay commissions
to her according to a formula (the comgation formla) set out in eelter that it sent to her
when it hiredher. Raintiff further alleged hat ddendant$ paid commissions consisht with the
compenation formula through part of the first quarter of 2002 hovever, sometme early in the
first quarter of 2002, Synergy and OS becane co-anployers andpart of Synergy's

respansibility was toadminister 8 future human resarce diuties and ensue the ontinuation and
consistent practice obhoring allprevious COS eptoyee comensation @ins and programs.”
The plaintff claimed that fom the firg quarter of 2002 unil the end d the year Synergy and

COS bgether paid paintiff commissions casistentwith the compeasatian formula havever, the
defendats’ stopped payingdan comnssionsn Januaryf 2003.

As eviderce ofthe greenent, tle phirtiff attachel to hercompaint CG5'scatulatiors of
commissions de to its accaunt executivesas of Apil 2003, aprintout listing each sale anthe
commission de along sveral d her pay stibs. The pay stibs shoved paymenbf commissions
which Isted Syerg a the'conpary” andCOS a the'client.” Finaly, sheattacled a opy of
an unsignedetter that she ascribedas theletter laying outthe canpensabn formula, which she
sad CC5 sat to ter at tle outet ofherenploynent.

The Synegy mowved to dismiss tie canplaint arguing that the complaint lacked facts shav that it
had an ageementwith the plaintiff to pay her conmissions. Therial court grantedthe
defendatis motion and dimssed the platiff's complant with prepdice rulng that plaitiff had
failed to allege that Sengy ever lied her or any other COS emyke. Further, it found that
plairtiff "consciouslydecided not to inakde a copy of the agreent between COS andr&rgy
and that "the contract was for Synetgyperform duties for COS wdti induded payoll duties
for COS's emplyees.” Moreover, since tp&irtiff does ot allege that her work was ever
superisedor controléd bySyrergy, fie wasot an employee of Syergy

The ®comnl District re\ersel the dsmissalcourt unde the Act, statng, ‘The @rties do ot
dispute that, for a person to state a claighenrthe Wage Cdattion Act, he or sheust plead
that wages or finalompensatiorsidue to him or her as amploge from an epioyer under an
employnent contract or agreement. 820 ILCS 115/2, 3, BWest 20@). On apeal tle court
consderedwhdherthe pantiff adeqatey peadedthat e lad arenploynent greenent wih




Synergythat required the paynt of comnssions ath whether Synergwas her emplyer under
the Wage Codiction Act. ThdLandersScelfo court held that an enployment ageement an be
entrely impicit and degng that anentty pad aworkeraccoding to a denorstralbe formda for
work doneis sufficient toraise an infemnace thd the entiy and the verker had @ employment
agreerant that efmodial the brmub. Becauss plantiff alleged thexastence osuch gattern
and becase e definition d "employer” in he Wage Ctection Act is deliberagly broad,the
court concluded hat the necesgy to plead hat a c&fendantis an employer des na add any
requremen beyomnl what § necssaryto plead th exstence oan erploymern agreerant.
Partcularly, the court dund tlat phirtiff did not reed to feal that $rergyexecised ontrol
over hework to succesglly plea it washer erployer.

As to whethe the plaintiff properly pleade the eistence é an employment agementunder he
Act, the court elied onZabirsky, staing that in pleaéhg the exisence ¢ an employment
agreenen, the greement reed ot be dormally negotated ontra¢ be@usea cotract s not
ne@ssaryuncer the Waye Wllecton Act. Sgcficaly, a woker £eng to ecoer umler tle Ad
doesnot need to plead all contract elemens if she can pleathcts shaving mutual assento the
terms thatsuppat recovey. Citing the lllinois Supeme Caurt ruling inA.J. Johison Rwving .
V. Industrial Canm'n 82 Ill 2d 341, 350, N.E.2d 477,53 1ll. Dec. 126 (180), the court
explained hat Synegy could hae manifestedts assat to the commission alangemensimply by
payng phirtiff snceempoyees ad enpbyes ca manfed ther asgnt to ondtions of
employment by coductalone. InJohrmson the lllinois Supreme @irt has held that a worker
could assent b being he loanecemployee an employer ther than his rgular emplyer by
acquiescing to the spervision of the barowing emgoyer's foreman. It held that this
acquiescence was sufficient to form an implied egmpent contrat Calling the defendant’s
argument “&r fetched,” the court rejected the contention thaniiafailed to allege that Sengy
assumed the dutp pay her according to the compermatormulasincet paid the plauitiff per
that fornula br alnost a yea

Next theLanders-Scelfo court onsderedthe éfendnt's argiment that phintiff faled to
properly plead hat Synegy was her‘employer” under he Act. Turning © thelanguageof the
Act, which prowiles that an “emgyer” can be anperson or entity, ahspeciicaly can incude
employment agncies whamake paymentor work done for ahers, thecourt found thatthe
defnition of “empbyer” urder the At is voader thamnder cormon hw.820 ILCS 115/ZWest
2002). As sud, thecourt determined hat the plaintiff is notrequired to plead anyhing beyond
the facts from wich one cou infer the existence @in emplyment agreeant to properly plead
that defendant was the ployer. Vacatig the disnssaland remandg the case to the trial
court, the appellate court explaththat although suéient at the pleadonstage, “We lea/open
the possibility that a shaving that Syneigy provided nahing but payroll servicesto COS would
defeat the inferencethat it and gaintiff wer e paties to an employment agreement and thus that it
wasplaintiff's endoyer.” Thecourt eplainedthat t wasthe dity of thre deéndint onrenandto
rai® thisissie as amaffirmativematter.

Acoordingly, uinde the llinoisWag Payert and @llecton Ad, an enpbynment greenent or
contract between the @rties need nbmeetthe famal requrements é a contact to be
enbrceal® so asdng as thelantiff canshow nutual &sent to the ters ofthe agremen.
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